STATE OF FLORI DA

Dl VI SION OF ADM NI STRATI VE HEARI NGS

BRENDA K. POUCHER,
Petiti oner,
VS.

FLORI DA DEPARTMENT OF LAW
ENFORCEMENT,

Respondent .

N N N N N N N N N N

CASE NO. 94-2006

RECOMMVENDED ORDER

Pursuant to notice, the D vision of Administrative Hearings, by its duly

designated Hearing O ficer, Don W Davis,

held a formal hearing in the above-

styl ed case on August 31, 1994, in Tall ahassee, Florida.

APPEARANCES

For Petitioner: Joan Stewart

Assi stant CGenera

Counsel

Pol i ce Benevol ent Associ ati on

Post O fice Box 11239

Tal | ahassee, Florida 32302

For Respondent:

Moni ca Atkins Wiite
Assi stant CGenera

Counsel

Fl ori da Departnment of Law Enforcenent

Post O fice Box 1489

Tal | ahassee, Florida 32302-1489

STATEMENT OF THE | SSUE

VWhet her Respondent should grant Petitioner's application for certification

as a correctional probation officer

PRELI M NARY STATEMENT

By letter dated August 6, 1993, Respondent's representative inforned
Petitioner that Petitioner's application for certification as a correctiona

probation officer was denied.

Petiti oner
hearing with regard to Respondent's deni al

requested a formal administrative

of the application and the matter was

forwarded to the Division of Adm nistrative Hearings for conduct of further

pr oceedi ngs.

At the formal hearing, Petitioner
hersel f.
adm ssion of three joint exhibits.

presented the testinony of one w tness,
Respondent presented no testinmony. The parties stipulated to the



A final transcript of the proceedings was filed with the Division of
Admi ni strative Hearings on Septenber 8, 1994. Rulings on proposed findings of
fact submitted by the parties are set forth in the Appendi x to this Recomrended
O der.

FI NDI NGS OF FACT

1. Respondent's Crimnal Justice Standards And Trai ni ng Comni ssion (CISTC)
is the governnental agency responsible for the promul gati on and inpl enmentation
of uniformtraining standards and requirenments for the position of corrections
probation officer (CPO. Neither Respondent nor CISTC is an enpl oyer of
Petitioner.

2. Mnimumcurriculumrequirenents of any training acadeny are created and
enforced by CISTC. One of the mninmumcurriculumrequirenents that CPO training
academ es must teach is the Defensive Tactics course. Further, anyone seeking
certification as a CPO nmust successfully conplete this course. To successfully
conplete the course, the certification applicant nust denonstrate proficiency in
all the high liability skill areas.

3. CISTC has created m ni mum performance requirenents wthin each high
liability skill area. As authorized by rule, the CISTC 6 checklist form serves
as an index and lists the proficiency requirements within each required
defensive tactic high liability skill area. Every student nust successfully
denonstrate every technique as directed in the curriculumin order to conplete
t he Defensive Tactics course.

4. Petitioner enrolled in a CISTCcertified basic training acadeny for
CPCs. By stipulation of the parties, Petitioner adnmts that she has not
successfully denonstrated every high liability defensive tactic skill as
requi red by Rules 11B-35.0024, and 11B-35.0022, Florida Adm nistrative Code.
Petitioner maintains she is unable to denonstrate the required proficiency
because she has a partial hip and | eg bone repl acement prosthesis, conplicated
by obesity.

5. Petitioner did conplete all other basic training acadeny requirenents
and is currently enployed as a tenporary CPOwith the Florida Departnent of
Corrections.

CONCLUSI ONS OF LAW

6. The Division of Adm nistrative Hearings has jurisdiction over this
matter. Section 120.57(1), Florida Statutes.

7. Petitioner has the burden of proving by a preponderance of the evidence
her entitlement to the certification sought in this proceeding. Florida
Departnment of Transportation v. J. W C. Conpany, Inc., 396 So.2d 778 (Fla. 1st
DCA 1981).

8. Section 943.12(17), Florida Statutes, provides CISTC with exclusive
aut hority to:

Promul gate rules for the certification and
di scipline of officers who engage in those
speci ali zed areas found to present a high



risk of harmto the officer or the public at
| arge and which would in turn increase the
potential liability of an enpl oyi ng agency.

9. Section 943.13(9), Florida Statutes, provides that all applicants for
certification as a correctional probation officer conplete a CISTC approved
basic recruit training program

10. Requirenents of Rules 11B-35.0024, and 11B-35.0022, Florida
Admi ni strative Code, are unequivocal; successful denonstration of every required
defensive tactics high liability skill is necessary for certification. By her
own stipulation and adm ssion, Petitioner fails to neet this requirenent.

11. The gravanen of Petitioner's response to Respondent's denial of
certification is that Respondent, as a result of following its rules, has failed
to make accommodation for Petitioner's handicap in the certification process.

12. Petitioner's argument is nore appropriate for consideration within the
confines of a challenge to an agency's adnministrative rules, a proceeding
conduct ed pursuant to Section 120.56, Florida Statutes, where the Hearing
Oficer exercises final authority. 1In the instant Section 120.57 proceeding,
consideration of the nmerit of Petitioner's application and subsequent
recomendation to the referring agency is limted to a determ nation of whether
the rules were properly applied; not whether the rules are infirm

13. Based on the foregoing findings of fact, it is concluded that
Petitioner has not established her entitlenent to certification as a
correctional probation officer.

RECOMVENDATI ON
Based upon the foregoing Findings of Fact and Conclusions of Law, it is
recommended that a Final Order be entered denying Petitioner's application for
certification as a correctional probation officer

DONE and ENTERED i n Tal | ahassee, Florida, this 28th day of Septenber, 1994.

DON W DAVI S

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 28th day of Septenber, 1994.

APPENDI X
In accordance with provisions of Section 120.59, Florida Statutes, the

followi ng rulings are nade on the proposed findings of fact submtted on behal f
of the parties.



Petitioner's Proposed Findings

1. Adopted by reference as to first sentence. Remai nder
rej ected, subordinate.

2.-8. Rej ect ed, rel evance.

9.-10. Rej ect ed, hearsay.

11. Rej ected, lack of record citation

12.-13. Adopt ed by reference.
Respondent' s Proposed Fi ndi ngs

Adopt ed by reference.
-5. Adopt ed i n substance.
Rej ected, |egal concl usion
Adopt ed by reference.
Rej ect ed, cunul ati ve.
Rel evant to determ ning the appropriateness of the rule
in a challenge to the rule. Rejected in this
proceedi ng on the basis of rel evancy.
10.-12. Rej ect ed, argunent.
13. Rej ected, |egal concl usion
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



